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transmission to the intended recipient, you ace hershy rotfied that any disssmination, du-hibutmn, copying or s of
this tensrmissson of its contents 18 gurictly prohibited. Ifyou have received this transmission in extx; plesse notify us
by telephaning and rebupy the origingl tranemission to us gt the oddrsgs given below

FROM:  Department of Justice :
Envirormment and Natural Resources Division
‘Wildlife and Marine Resources ‘
PO Box 7369
Washington, DC 20044-7369

SENTBY: Kristen Bymes Floom
Fax No. 202-305-0275

Voice No. 202-305-0340

TO; Debra A. Hecox

FAXNo.  303-231-5363

RE: Black Hills Dipper et al. v. Narton et al,, Case No, 04-CV-1293 @.D.C)
NUMBER OF PAGES SENT (INCLUDING COVER PAGE): q

Debra - ‘

Attached is a copy of the Black Hills Dipper setticment agreement, filed today in the D.D.C., for
wyour files. ' - _
Happy New Year.

Rristen
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TN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BLACK HILLS DIFPER, gtal.,

)
)
Plaintiffs, )
- 3 _
v. ) Civ.No. 1:04CV01293 (RIL)
. ) )
GALE NORTON, et al., )
J
Defendants, )
)
STIPULATED SETT AGREFE AND [PROPOSED] ORDER

Plaintiffs Black Hills Dipper, Biodiversity Conservation Alliance, Center for Native
. Bcasystr:ms and Jeremy Nicho]s and Defendants Gale Norton, in her official capacity as
Secretary of the Interior and Steven ‘Williams, in his official capaity as Director of the T1.5. Fish
end Wildlifs Service (collectively, the “Parties™), by and through el undersigned counsel,
stipulatz ag follows: '

" WHEREAS, on Mzameh 15, 2063, Plaintiffs Biodiversity Conservation Alliance, Cenier
for Native Ecosystems and Jeremy Nichols, among othars submitted o patiﬁon to list the Black
Hills Dipper as endatigered or treatsned (“Petition”). Defendants reoeived this Petition to list
the Black Hills Dxppm' on March 28, 2003, more that one year ago;

W'HEREAS by letter dated July 15, 2003, Plaintiffs provided Dcfendanrs with written
" notics of their intent to sue for this violation of section 4 of the Endangered Species Act
(“BBA"): Se¢ 16 U.S.C. § 1540(gX2)(C);
| .WHER.'E'AS, on August 2, 2004, the Plaictiffc filed this action alleging that the
Defendants are in violation of Section 4(b)(3XA) the Endangerad Species Act, 16 US.C. §

1533(b)(3)(A), by feiling to make a determivation whether the Petition presents substaptial
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information that listing may be warranted; _

WHEREAS, the Parties subsequently engaped in settlement discussions and agreed in
principle to settle this mattef ol terms mmtnally agreeabls to the parties;
© WHEREAS, Plaintiffs and Defepdant, through fheir aufhorized representarives, and
without any admission or final adjudication of the issues of faot or Taw with Tespect to Plaintiffy’
clairns, have reached a settlement that they consider ta be & juat, fair, adequate, and equitable
resolution of the disputes set forth in Plainiiffs' Complaint;’

'WHEBREAS, all partics agree that settlecnant of this action in this mapner is in the public
mtereslt and is an apprapriate way to resolve the dispute hetween tham;

NOW, THEREFORE, IT IS STIPULATED BY AND BETWEEN THE PARTIES AS
FOLLOWS. . '

1. TheU.S: Fish and Wildlif Servics (“Service™) shall deliver to the Office of the
Federal Register for publication in the cher.;xl Register, an or by January 20, 2006,
detgm%dnaﬁon of whether the Petition presents substantial information indicating that listing may
be warranted. Seg 16 U.S.C. § 1533(BM3)(A). ‘

2. In the event of a determimation that the Petition presents auhstanﬁﬂ nformation
indicating that ]Jsh:ng may be warranted, the Service shall deliver to the Office of the Federal
Registet for publication in the Federal Registcr, on or by Noveber 20, 2006, a determination
whether the Petition s wattanted, oot warranted, or wearranted bt prechuded by other listing
activity. See 16 U.5.C. § 1533(0)(3XB). In the eveniofa pu‘olished determination that the
Peﬁl:ioﬁ does not mem sﬁbslann'al information that listing may be wsrrantad no ﬁrﬁar aation -
is required under this Stipulated Settlement Agreement ("Agreement”).

3. Either party may seek to modify the deadline for any actions specified in
2
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Paragraphs 1 and 2 for good cause shown, consistznt with the Federa]l Rules of Civil Procedure.
In that event, orin the event that either party believes that the other party has failed to comply
with any term or condition of this Agreement, the parties shall use the dispute resolution
p!ccéd\nes specified in Paragraph 4.

4. The Order en\;.m'ng ﬂu‘s Agregment may be modified by the Cout tpan good
cause showt, consistent with the Federal Rules of Civil Provedtge, by written stipulation
between the parties filed with and approved bj' the Court, ar upon written motion filed by one of
the parties and granted by the Court. In the event that either party seeks to m;odify the terms of
this Agreement, including the deadline for the actions specified in Paragraph 1 aud 2, or in the |
event of a dispute arising out of or relating to this Agreement, or in the event th# githex party
belioves thar the other party has failed to comply with any texm or condition of this Agreement,
the party seeldng the modification, raising the dispute or seeking stiforcement, sball provids the
other party with written notice of the claim. The parties agree that they will meet aud confar
(although in-person conference is not requirad) at the earliest possible time in a good-faith effort
to resolve the claim before bringing any matter to the Coirt. If the parties are unable tn reanlve
the cl;u'm within 30 days.aﬂér the notice, aither party may bring the claim to the Couri.

5. No party shall usé this Agreament or the terms herein a3 evidence of what
does or does not conatiture a reasonable timeline for maiging # substantial information |
deteriination ot a warranted, not warranted, or warranted but prectudad determination in any
other proveeding regarding the Service’s implermnextstion of the ESA. A

6. Defindants agree that Plaintiffs are the “prevailing party” in this actiun,‘ and agree
to pay Plaintiffs® reasonable attorneys’ fees and costs. Thexefors, chfendants agree to settle
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Plaintiffs’ claims for costs and attorneys' fees in the above-captioned litigation for a total of,
$11.200. A check will be mads payable in that amount to Biodiversity Conservation Allianoe
and mailed to Biodiversity Conservation Allisnce, Attn: .Tcnmiy Nichols, P.O. Box 1512,
Laramie, WY §2073. Defendants agree to submit all necessary paperwork to the Department of”
the Treasury’s Judgtinent Funod Office, pirsuast to 16 U.S.C. § 1540(g)(4), witkin ten (10)
business days of receipt of the signed court order dismissing this action.

7. Plaintiffs agree fo pocept payment of $11,200 In full satisfaction of any and aIl‘
claims for attomeys” foes and costs of litigatinn to which Plaintiffs are enfifled i the above-
cgptioned iiﬁgaﬁcn, through and including the dats of this Agreement,

8.  Dlaintiffs agree that receipt of this peyment from Defendants shall operate s a
release of Plaintiffs’ cleims for attorneys” fees and costs in this matter, through and includiog the

date of this agreetnent;

Boos

9. The partize agree that Plaintiffs reserve the right to seek additional atorpeys' fees .

and costs incurred subseqneht to this Agreernent arizing from a need to snforee or defend against
efforts to modify the underlying schedule outlined in Paragraphs 1 and 2, or fur eny other
unforescen continuation of this action; L

16. By this Agrecment, Defendants do not waive any right to contest fees '

clainged by Plaintiffs or Plaintiffs' counsel, igcluding the bhourly ratn;-, in any fidurs litigation, or

contimuztion of e present action. Further, this stipulation as to attovneys’ foes and costs has no

precetiential value and shall not be used a5 evidence in any other momcjrs’ fees litigation.

11, Subject to the qualifications in Paragraph 12, 1o provision of this Agreeent

shell by intergreted as or comstituts a commitment or requirement that thw Defendants take action
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in contravention of the Eﬁdmgmd Species Aot (ESA™), the Administrative Procedure Act
'("APA“), ot ay other law or regulaﬁon. aither substantive or procedursl. Nothing in this

| Settlammt Agreement shall be cunsmed to limit o mod&fy the discretion accordsd to the
Service by Section 4(b)(2) of the ESA, the APA, or general principles of sdministrative law with
respect 10 the procedures to be followesd in ‘developing the determinations required hereln, or 8s
1o the suhstann;a of the determinations.

12. . Defendsnts sssert that no provision of this Agreement shall be interpreted as, ec
constitute, a commitment of requirement that Defendants are obligated to spend funds in
violetion of the Axti-Deficiency Act, 31 U.S.C. § 1341. Inrespooee, Plaintiﬂis aéscrt that ;‘t,ﬁs
Agrecment doss not create 4 sonliot with the Anti-Deficisnoy Act because the duty 1 make the

' determinations is required in noo-discretionary teris by the ESA and heczuss the Ann

' Deficiency Act wuuld not. excnse cumpham;e with a pre-existing court-app:owd Agteemmt,
which had beﬂn previgusly diseussed by the parties. Plamtiffs intamd to assert thm position. if the:
Service fails to comply with the terms of tlns Aprcement for reasons of inmﬂiment
appropriations, The Service reserves all lugnl and equitable defenses to such & cIatm.

13,  The parties agres that this Agrecment was negotiated in good fa:th and {1
constitntes a settiement of claims that were vigorously comtested, denied, and di.spu'led by the
parties. By antenng into this Agreement, Plaintiffs and Defendants do not waive any claim or

' Adefense, |
| .14 The undcrsigned'rep;'esenmﬁves of each party certify that thesr are fulty
authorized by the party or psrﬂ;m they represent to agree to the Court’s entry of the terms and |

conditions of this Agreement and do hereby sgree to the terms herein.

try -
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15.  The terms of this Apreement shall become effective tpon eutry of an oxdet
by th;% Court ratifying this Agreement.
16 Upoa approval of this Agrecment, all covats of Plaintiffs” Compleint shall be
dismissed with prejud.ice‘, pursyant t Federal Rule of Civil Procedure 41 @(1).
17.  Notwithstanding the dississel of this action, the parties hercby stipulate and
respectfully request that the U.S. District Court retain jﬁﬂsdictiun to oversee compliance with the
teoms of this Agresment and to resolve suy motions to modify such terms. See Kokkenen v,

Guardian Life Ins. Co. of Amerina, 511 U.8. 375 (1994).

DATED: December 30, 2004,
Respeotfully submitted,

THOMAS L. SANSONETTI

Assistant Attorney General

JEAN WILLIAMS, Section Chief

LISA RUSSELL, Assistant Section Chief

- Jof Kristen Bvines Floom .
Kristen Byroes Flopm, Trial Attoroey
D.C. Bar No. 469615
U.S. Department of Jusuce
Environment & Natural Resources Division
Wildlife and Marine Resources Section
P.O. Box. 7369
‘Waghington, D.C. 20044-7369
(202) 305-0340 ’

Attomeys for Defendant
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/s/ Robert Ukeiley

ROBERT UKEILEY (MD 14062)

Law Office of Robert Ukeiley

433 Chestont 5t .
Berea, KY 40403

(8S9) 986-5402

($59) 986-1299 fax

Attomey for Plaiotifs

AFPROVED AND SO ORDERED.

DATED, this ___ day of ,200 .

RICHARD I. LEON -
United States District Judge

WiUuUo/0bag
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